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DEClSiON O F  THa UNITSD STATBa 

W A S H I N G T O N ,  O . C .  a o u a e  

FILE: B-208399 DATE: June  3 ,  1983 

MATTER OF: Eleanor Mickelson - Labor Relations - 
Objection to GAO review 

DIGEST: 
In accord with 4 C . F . R .  Part 22.7 (b), 
GAO will not take jurisdiction of a 
union request for our review of an 
employee's claim where the agency 
objects to GAO's consideration of the 
claim. Nor will we take jurisdiction 
under 4 C.F.R. Part 31 since the claim 
was the subject of a grievance. 

Mr. Craig Kokkeler, Chief Steward of Local 1199, 
American Federation of Government Employees (AFGE), has 
requested our decision concerning the backpay claim of 
Ms. Eleanor Mickelson, an employee at Nellis Air Force 
Base, Nevada. For the reasons explained below, we will 
not assume jurisdiction over this claim. 

Ms. Mickelson's claim for backpay arose because she 
allegedly performed the duties of a WG-5 position while 
officially occupying and receiving the pay of a WG-4 
position. According to the union, in December 1979, 
Ms. Mickelson interviewed and was hired for the position 
of Meatcutter Worker WG-7407-05. Because she did not have 
the necessary health card, however, she was brought on board 
in a Store Worker, WG-7602-04 position. She was informed 
that she would be placed in the Meatcutter position as soon 
as she obtained the health card. Although she did begin 
work in the meat department upon receipt of the card, she 
was not officially transferred to that department until 
several months later. The date of that transfer is not 
entirely clear, but it appears to have been either June 1 
or July 1, 1980. 

Ms. Mickelson filed a grievance on this matter in 
December 1980. In April 1981 ,  she was informed she was to 
receive a retroactive temporary promotion and backpay from 
the 121st day of her service in t h e  meat department to the 
date of her official transfer. That award was made 
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i n  acco rd  w i t h  o u r  Turner -Caldwel l  d e c i s i o n s ,  55 Comp. 
Gen. 539 (1975)  and 5 6  Comp. Gen. 427 (1977)  ( o v e r r u l e d  i n  
Turner -Caldwel l  111, 61 Comp. Gen. 408 ( 1 9 8 2 ) ) ,  i n  which 
w e  e s t a b l i s h e d  t h e  r u l e  t h a t  where a n  agency h a s  f a i l e d  to  
o b t a i n  p r i o r  O f f i c e  o f  P e r s o n n e l  Management a p p r o v a l  to 
d e t a i l  a n  employee t o  a h igher -graded  p o s i t i o n  beyond 120 
d a y s  and h a s  k e p t  a n  employee on  o v e r l o n g  d e t a i l ,  t h e  
employee is deemed t o  have  been t e m p o r a r i l y  promoted and 
is e n t i t l e d  t o  r e c e i v e  backpay from t h e  1 2 1 s t  day  o f  t h e  
d e t a i l  t o  i ts  end.  

On May 1 2 ,  1981, t h e  union  f i l e d  a n  u n f a i r  l a b o r  
p r a c t i c e  charge w i t h  t h e  Federal Labor R e l a t i o n s  A u t h o r i t y  
(FLRA) on  b e h a l f  of Ms. Mickelson.  The  FLRA t o o k  no 
formal act ion,  however,  f o r  t h e  un ion  ag reed  t o  a settle- 
ment w i t h  t h e  agency  whereby, i n  accordance w i t h  t h e  
p r o v i s i o n s  of Article 13.7 of t h e i r  Negotiated Agreement, 
M s .  Mickelson w a s  t o  r e c e i v e  backpay from t h e  6 1 s t  day  o f  
h e r  s e r v i c e  as a m e a t c u t t e r .  - 

M r .  Kokkeler  h a s  r e q u e s t e d  o u r  r u l i n g  on 
Ms. M i c k e l s o n ' s  claim of e n t i t l e m e n t  t o  backpay from t h e  
first day  of h e r  s e r v i c e  t o  t h e  6 1 s t  day. 

Our p r o c e d u r e s  found i n  T i t l e  4 ,  Code of Federal 
R e g u l a t i o n s ,  P a r t  22, govern  requests for  Comptroller 
G e n e r a l  d e c i s i o n s  on  a p p r o p r i a t e d  fund e x p e n d i t u r e s  which 
are of m u t u a l  c o n c e r n  t o  a g e n c i e s  and labor o r g a n i z a -  
t i o n s .  W e  i s sued  t h o s e  p r o c e d u r e s  i n  order t o  in fo rm b o t h  
labor and management i n  t h e  Federal sector of our policies 
i n  l i g h t  o f  t h e  enac tmen t  o f  t h e  C i v i l  S e r v i c e  Reform A c t  
of 1978, P u b l i c  Law 95-454. They g i v e  labor o r g a n i z a t i o n s  
and Federal a g e n c i e s  e q u a l  access to  GAO on any matter o f  
m u t u a l  conce rn  i n v o l v i n g  t h e  e x p e n d i t u r e  o f  a p p r o p r i a t e d  
f u n d s  and e x t e n d  t h e  r i g h t  t o  r e q u e s t  a n  a d v i s o r y  o p i n i o n  
on  such  matters t o  a r b i t r a t o r s  and other n e u t r a l  p a r t i e s .  
They also p r o v i d e  g u i d a n c e  as t o  when GAO w i l l  d e f e r  t o  
procedures e s t a b l i s h e d  p u r s u a n t  t o  Chap te r  71 o f  t i t l e  5, 

' Uni ted  S ta tes  Code. 
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I n  t h a t  c o n n e c t i o n ,  s e c t i o n  22.7 ( a )  of our 
r e g u l a t i o n s  p r o v i d e s  t h a t  t h e  C o m p t r o l l e r  G e n e r a l  w i l l  
n o t  r ev iew or comment on  t h e  merits of a n  a r b i t r a t i o n  
award which  is f i n a l  and b i n d i n g  p u r s u a n t  t o  5 U.S.C. 
S 7 1 2 2 ( a )  or ( b ) . .  S i n c e  t h e  n e g o t i a t e d  g r i e v a n c e  proce- 
dure is a n  i n t e g r a l  p a r t  of t h e  a r b i t r a t i o n  p r o c e s s ,  w e  
also de te rmined  t h a t  i t  would be i n a p p r o p r i a t e  for GAO t o  
respond t o  requests from e i t h e r  management or labor t o  
r e v i e w  any matter s u b j e c t  t o  a n e g o t i a t e d  g r i e v a n c e  
procedure i f  t h e  other p a r t y  objects. S e c t i o n  22.7(b) of 
Part  22, therefore, p r o v i d e s  t h a t  t h e  C o m p t r o l l e r  Gene ra l  
w i l l  o n l y  i s s u e  a d e c i s i o n  on  a matter which is s u b j e c t  t o  
a n e g o t i a t e d  g r i e v a n c e  procedure upon t h e  j o i n t  r e q u e s t  of 
a n  agency and a labor o r g a n i z a t i o n .  

W e  do n o t  have  a j o i n t  request for  a d e c i s i o n  o n  t h i s  
matter s i n c e  t h e  A i r  Force h a s  objected to  o u r  r e v i e w  
of Ms. Micke l son ' s  claim. As a resu l t ,  i n  a c c o r d a n c e  
w i t h  4 C.F.R. S 2 2 . 7 ( b ) ,  w e  w i l l  n o t  t ake  j u r i s d i c t i o n  
over t h i s  claim. t 

We w i l l  a lso n o t  accept j u r i s d i c t i o n  of a claim f i l e d ?  
under  4 C.F.R. Pa r t  31 when a g r i e v a n c e  has been  f i l e d  
s i n c e  w e  b e l i e v e  t h a t ,  when t h e  n e g o t i a t e d  g r i e v a n c e  
procedure h a s  been  invoked,  n e i t h e r  t h e  agency nor t h e  
un ion  s h o u l d  be p e r m i t t e d  to  abandon t h a t  procedure o v e r  
t h e  other  p a r t y ' s  o b j e c t i o n  and seek redress i n  a n o t h e r  
forum. See Schoen and Dadant ,  6 1  Comp. Gen 15 ( 1 9 8 1 ) .  

Therefore, s i n c e  a g r i e v a n c e  was f i l e d  i n  t h i s  
matter, and t h e  agency has  objected to o u r  j u r i s d i c t i o n ,  
w e  w i l l  n o t  c o n s i d e r  MS. Micke l son ' s  claim under  e i t h e r  
4 C.F.R. P a r t  22 or 4 C.F.R. Par t  31. 

/ of the Uni ted  S t a t e s  
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